ADDENDUM TO THE

AGREEMENT BY AND BETWEEN

AND THE STATE OF OHIO

DEPARTMENT OF NATURAL RESOURCES

This Addendum is hereby attached to and made a part of the above referenced Agreement between 

 (the “Provider”), whose Federal Tax ID# is _________________________, and the State of Ohio, Department of Natural Resources (“Department”).  To the extent the Agreement is inconsistent with this Addendum this Addendum shall supersede the Agreement.  All terms and conditions of the above referenced Agreement not modified by this Addendum shall remain in full force and effect.

Termination:

This Agreement shall terminate on _________, 20  , except that it may be renewed/extended by mutual, written agreement of the parties before that date for a period ending _________________.

I.
Payment provisions

A.
Interest on Overdue Payments.  Section 126.30 of the Ohio Revised Code is applicable to this Agreement and requires payment of interest on overdue payments for all proper invoices for which the required payment date occurs on or after July l, 2000.  The interest charge shall be at the rate per calendar month, which equals one-twelfth of the rate per annum, prescribed by Section 5703.47 of the Revised Code.

B.
Payment Due Date.  Payments under this Agreement shall be due on the 30th calendar day after the later of: (1) the date of actual receipt of a proper invoice in the office designated to receive the invoice, or (2) the date equipment, materials, goods, supplies or services are accepted in accordance with the terms of the Agreement.  The date of the warrant issued in payment shall be considered the date payment is made.


C.
Invoice Requirements.  Invoices shall be submitted in an original and three (3) copies to the office designated in the purchase order “bill to address" to receive invoices.  A proper invoice must include the following information and/or attached documentation:

(1) Name and address of Provider; 


(2) Federal Tax Identification Number of Provider; 

(3) Invoice remittance address of provider; 


(4) The purchase order number authorizing the delivery of equipment, materials, supplies or services.


(5) Description including time period, and serial number, when applicable, unit price, quantity and total price of equipment, materials, supplies or services actually delivered or rendered as specified in the purchase order.  If the invoice is for lease purchase, the payment number, e.g., 1 of 36, shall also be indicated.

D.
Notification of Price Increases.  If the Agreement allows for any increase in price during the term of the contract, notification of the intent to increase the price or cost for lease, maintenance or other charges must be submitted to the purchaser no later than sixty (60) days prior to the effective date of the price increase.  This notification shall specify, when applicable, the product serial number, location, current price, increased price, and purchase order number.  

E.
Improper Invoices.  If an invoice contains a defect or impropriety and/or it is not a proper invoice as defined in this section or if notification of price increases were not supplied as required by this Section, a written notification and the improper invoice shall be sent to the business concern at the address designated for receipt of purchase orders within fifteen calendar days after receipt of the invoice. The notice shall contain a description of the defect or impropriety and any additional information necessary to correct the defect or impropriety.  If such notification has been sent, the required payment date shall be sixty days after receipt of a proper invoice or product acceptance whichever is later.

II.
Non-Discrimination provision:
Pursuant to RC 125.111, the Provider agrees that neither Provider nor any person acting on behalf of Provider will discrimi​nate, by reason of race, color, religion, sex, age, disability, military status as defined in Section 4112.01 of the Ohio Revised Code, national origin, or ancestry against any citizen of this state in the employment of any person qualified and available to perform the work under this Agreement.  Provider further agrees that neither Provider nor any person acting on behalf of Provider, shall discriminate in any manner against, intimidate, or retaliate against any employee hired for the performance of work under the Agreement on account of race, color, religion, sex, age, disability, military status as defined in Section 4112.01 of the Ohio Revised Code, national origin, or ancestry.  Provider agrees to comply with all pertinent provisions of Section 125.111 of the Ohio Revised Code.

III.
OBM Certification:
In accordance with Section 126.07 of the Ohio Revised Code, obligations of the Department under this Agreement shall not be valid and enforceable unless the Director of the Office of Budget and Management first certifies that there is a balance in the appropriation not already obligated to pay existing obligations.  If the Ohio General Assembly fails to continue funding for expenditures hereunder, this Agreement will terminate as of the date that the funding expires, and the state will have no further obligation to make any payments.

IV.
Drug Free Workplace:
Provider agrees to comply with all applicable state and federal laws regarding drug-free workplace.  Provider shall make a good faith effort to ensure that all Provider employees, while working on state property, will not purchase, transfer, use or possess illegal drugs or alcohol or abuse prescription drugs in any way.

V.
Ohio Elections Law:
Provider affirms that, as applicable to it, no party listed in Division (I) or (J) of Section 3517.13 of the Ohio Revised Code or spouse of such party has made, as an individual, within the two previous calendar years, one or more contributions totaling in excess of $1,000.00 to the Governor or to his campaign committees.

VI.
Compliance with Laws:

The Provider agrees to comply with all applicable federal, state, and local laws in the conduct of the work hereunder.  Provider and its employees are not employees of the State with regard to the application of the Fair Labor Standards Act, Federal Insurance Contribution Act, Social Security Act, Federal Unemployment Tax Act, Internal Revenue Code, and state revenue and tax laws.  Provider accepts full responsibility for payment of any and all taxes, insurance premiums, or payroll deductions required for all employees engaged by Provider in the performance of the work authorized by this Agreement, including without limitation, unemployment compensation, workers’ compensation, and all health care, income tax, social security, and Medicare deductions.  The State is exempt from federal, state, and local taxes and shall not be liable for any taxes under this Agreement.

The laws of the state of Ohio shall govern this agreement and any claims arising in any way out of this Agreement.  Any provision of this Agreement prohibited by the law of Ohio, including, without limitation, Revised Code Section 149.43, shall be deemed void and of no effect.  Any litigation arising out of or relating in any way to this Agreement or the performance hereunder shall be brought only in the courts of Ohio, and Provider hereby irrevocably consents to such jurisdiction.

VII.
Self-insurance:

The state of Ohio is self-insured for the indemnification of its officers and employees in the maximum aggregate amount of one million dollars per occurrence in accordance with section 9.87 of the Ohio Revised Code.

VIII.
Liability:

The parties agree that Provider shall be solely responsible for any and all claims, demands, or causes of action arising from Provider’s obligations under this agreement.  Each party to this Agreement must seek its own legal representative and bear its own costs, attorney fees and expenses, in any litigation that may arise from the performance of this Agreement.  It is specifically understood and agreed that ODNR does not indemnify Provider.  Nothing in this Agreement shall be construed to be a waiver of the sovereign immunity of the State of Ohio or the immunity of any of its employees or agents for any purpose.

IX.
Findings for Recovery
The Provider affirmatively represents and warrants to the State that it is not subject to a finding for recovery under R.C. 9.24, or that it has taken appropriate remedial steps required under R.C. 9.24 or otherwise qualifies under that section.  Provider agrees that if this representation or warranty is deemed to be false, the Agreement shall be void ab initio as between the parties to this Agreement, and any funds paid by the State hereunder immediately shall be repaid to the State, or an action for recovery immediately may be commenced by the State for recovery of said funds.

X.
Declaration Regarding Material Assistance/Non-assistance to a Terrorist Organization
If required to do so pursuant to Section 2909.33 of the Ohio Revised code, the Provider hereby represents and warrants that it:  (1) has not provided material assistance to an organization listed on the Terrorist Exclusion List of the State Department of the United States; (2) has obtained a current copy of the Terrorist Exclusion List; and, (3) truthfully has answered “No” to every question on the Ohio Department of Public Safety’s form “Declaration Regarding Material Assistance/Non-assistance to a Terrorist Organization.”  If this representation is deemed false, this Agreement is void ab initio and Provider immediately shall repay to the State any and all funds paid under this Agreement.  Information and forms concerning the Declaration may be found at: http://www.homelandsecurity.ohio.gov/dma/dma_general_info.asp 
 

XI.
ETHICS
The Provider, by signature on this document, certifies that Provider: (i) has reviewed and understands the Ohio ethics and conflict of interest laws as found in Ohio Revised Code Chapter 102 and in Ohio Revised Code Sections 2921.42 and 2921.43, and (ii) will take no action inconsistent with those laws.  The Provider understands that failure to comply with Ohio’s ethics and conflict of interest laws is, in itself, grounds for termination of this Agreement and may result in the loss of other contracts or grants with the State of Ohio.

XII.
EXECUTIVE ORDER REQUIREMENTS

The Provider affirms to have read and understands Executive Order 2011-12K issued by Ohio Governor John Kasich and signed and completed the Standard Affirmation and Disclosure Form (Exhibit A) and shall abide by those requirements in the performance of this Agreement and perform no services required under this Agreement outside of the United States.  The Executive Order is provided as an attachment (Exhibit B) and also is available at the following website: (http://www.governor.ohio.gov/Portals/0/pdf/executiveOrders/EO%202011-12K.pdf). 

The Provider also affirms, understands, and agrees to immediately notify the State of any change or shift in the location(s) of services performed by the Provider or its subcontractors under this Agreement, and no services shall be changed or shifted to a location(s) that are outside of the United States. 

A.
Termination, Sanction, Damages
If the Provider or any of its subcontractors perform services under this Agreement outside of the United States, the performance of such services shall be treated as a material breach of the Agreement. The State is not obligated to pay and shall not pay for such services. If Provider or any of its subcontractors perform any such services, Provider shall immediately return to the State all funds paid for those services. The State may also recover from the Provider all costs associated with any corrective action the State may undertake, including but not limited to an audit or a risk analysis, as a result of the Provider performing services outside the United States.

The State may, at any time after the breach, terminate the Agreement, upon written notice to the Provider.  The State may recover all accounting, administrative, legal and other expenses reasonably necessary for the preparation of the termination of the Agreement and costs associated with the acquisition of substitute services from a third party.

If the State determines that actual and direct damages are uncertain or difficult to ascertain, the State in its sole discretion may recover a payment of liquidated damages in the amount of [insert percent here] of the value of the Contract. 

The State, in its sole discretion, may provide written notice to Provider of a breach and permit the Provider to cure the breach. Such cure period shall be no longer than 21 calendar days. During the cure period, the State may buy substitute services from a third party and recover from the Provider any costs associated with acquiring those substitute services.  

Notwithstanding the State permitting a period of time to cure the breach or the Provider’s cure of the breach, the State does not waive any of its rights and remedies provided the State in this Agreement, including but not limited to recovery of funds paid for services the Provider performed outside of the United States, costs associated with corrective action, or liquidated damages.

B.
Assignment/Delegation 

The Provider will not assign any of its rights nor delegate any of its duties and responsibilities under this Agreement without prior written consent of the State. Any assignment or delegation not consented to may be deemed void by the State.   

IN TESTIMONY WHEREOF, the parties hereto have set their hands as of the date indicated herein below.

Name





DEPARTMENT OF NATURAL RESOURCES:

By: ___________________________ ____
By: _________________________________

      Chief, as Designee for 

Title: __________________________

      David Mustine, Director






      

Date: _________________________

Date: ________________________
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